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DESIGNATION OF PARTIES
In conformity with the provision of Rule 24(d) of the Utah Rules of Appellate
Procedure, the Appellant (Duane Shrontz) is referred to hereafter as "Shrontz" and the
Appellee (State of Utah, Department of Transportation) is referred to as "the State".
SUMMARY OF ARGUMENT
1.

The dismissal of this case should be one without prejudice because the
mandated dismissal of the complaint for failure to post the undertaking
would preclude a dismissal with prejudice on other basis. At the time suit
was commenced, a period for giving notice of a claim had not yet expired.
Therefore, additional time following the dismissal of the complaint should
be allowed for any additional required notice. The dismissal which is not
on the merits should provide a one year period after dismissal for bringing
1

action.
2.

The form and service of the notice of the claim (in the form of the
complaint) complies with all the requirements of applicable statutes. Since
the form of the complaint complies with statute and the same was delivered
to the Attorney General within the time allowed by statute, the legal notice
has been given.

3.

The purposes of the statute have been met since the State has had an
opportunity to deny the claim before the case is pursued and tried.
ARGUMENT
I.

THE DISMISSAL OF THIS CASE SHOULD BE WITHOUT PREJUDICE
Under Utah Code §63-30-15, an action may be initiated if a claim is denied. The
filing of the complaint in this case may have been premature since there had not been a
denial of the claim by the Attorney General. Since the suit may have been premature, the
remedy for failure to file the undertaking either should have been a dismissal without
prejudice or an amendment to the complaint could have been permitted under the ruling
of Johnson v. Utah State Retirement Office, 621 P.2d 1234 (Utah 1980). Thereby, the
Attorney General would have had a time to respond to the details of the claim as set forth
in the form of the complaint.
In Johnson, the filing of the complaint on the same day as the giving of the notice
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was acceptable even though the commencement date of the case was the same date as the
notice. The amendment date came after the denial of the claim. Certainly, the Johnson
approach could apply to our case since the answer filed by the Attorney General is
obviously a denial of the claim.
At the time that our suit was commenced, the one year time period under Utah
Code §63-30-12 had not yet expired. Wherefore, after the dismissal of this action,
additional time should run and be available for the filing of a notice (if the form of the
alleged notice is deemed inadequate) to provide a full one year period of giving a notice
of the claim. In other words, there should be a tolling of the Statute of Limitations of
§63-30-12 while this case is at issue.
Under Section 78-12-40, a dismissal which is not on the merits will provide a one
year period after dismissal to bring a new action. Any dismissal in this case is not one on
the merits, and at the minimum, plaintiff should be permitted one year to bring a new
action against the State (thereby making the dismissal in this case necessarily one without
prejudice).
II.

THE FORM AND SERVICE OF THE NOTICE OF CLAIM
COMPLIES WITH THE REQUIREMENTS OF STATUTE
The State has acknowledged that for the failure to file a bond, the dismissal is to
be without prejudice. Assuming dismissal without prejudice on this basis, the complaint,
as a dismissed complaint, still meets all of the formalities of the notice pursuant to Utah
3

Code Section 63-30-11(3). The requirements of a notice does not include the formality
suggested by the State. Under Section 63-30-11(3), it states that the notice may be
directed or delivered to the Attorney General. The notice in this case was delivered to
the Attorney General and need not have been "directed to" the Attorney General.
Blacks Law Dictionary 7th Edition defines notice as "a legal notification required
by law or agreement or imparted by operation of law as result of some fact, such as the
recording of an instrument; definite legal cognizance, actual or constructive, of an
existing right or title. A person has notice of a fact or condition if that person (1) has
actual knowledge of it; (2) has received a notice of it; (3) has reason to know about it; (4)
knows about a related fact; or (5) is considered as having been able to ascertain it by
checking an official filing or recording". In our case, the State showed that they
received a copy of the complaint and gave cognizance of the fact by providing to the
same.
The State has alleged that the notice upon the State cannot be in a form with a
heading "complaint". However, there is no such requirement or limitation under Utah
Code §63-30-11(3). Since it is not addressed in the statute, the heading or title of a
notice is inconsequential so long as the elements required by statute are included within
the notice. Under §63-30-11(3), the following questions are to be considered.
A.

Was the notice given within the period of the statute? Yes, it was within
one year after the loss occurred.
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B.

Was the notice filed with the Attorney General? Yes, it was served upon
the Attorney General on December 11, 1998.

C.

Did the notice served on the Attorney General include all of the elements
required by statute? Yes, it included a brief statement of the facts, the
nature of the claim and the damages incurred.

The notice served on the Attorney General was on December 11, 1998. The
complaint was filed December 15, 1998. Under Rule 4(b) of the Utah Rules of Civil
Procedure, service of a complaint is to be made after the filing of the complaint.
Therefore, the notice being served on the Attorney General was not the service of the
complaint but the service of a notice in the form of a complaint. Under Rule 4(e) of Utah
Rules of Civil Procedure, service on a agency (Utah Department of Transportation in our
case) is upon any member of the governing board or its executive employee or secretary.
Service is not to be upon the Attorney General. This further evidences that the copy of
the complaint delivered to the Attorney General before the filing of the complaint in the
Third District Court was not service under Rule 4. The complaint need not have been
answered by the State until after service occurred upon Utah Department of
Transportation. Nevertheless, the State chose to respond with a denial in the form of an
answer.
If a notice includes all of the elements required by §63-30-11, what form can the
notice otherwise take? The State argues that the form of a complaint is an improper
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notice. Would the State still believe that it is improper if several months before the
filing of the complaint, the proposed form of the complaint is delivered as the notice of
the claim? The State is proposing too fine a distinction for the form of the notice when a
notice otherwise meets the formalities of the statute.
The cases cited by the State (LaMar v. Utah State Dep 't ofTransp., 828 P.2d 535
(Utah App. 1992) and Rushton v. Salt Lake County, 1999 UT 36, 977 P.2d 1201) are
procedural cases indicating that the notice must be served within one year. Ours is not a
case based on whether or not notice was served within one year. Shronz claims that the
form of the notice complies with statute. Under Rushton, the letters referred to did not
set forth the nature of the claim, one of the necessary elements of a notice of claim. The
form of our notice not only gave the nature of the claim and a statement of the facts
under which the claim was based but also the amount of damages claimed. In Rushton,
the claimant failed to alert the municipality of an impending legal action. In our case, the
Attorney General was indeed notified of an impending legal action because the form of
the notice was the form that the action itself would take.
In the California case People XEXRel. Dep. Of Transp. v. Superior Court, Etc.,
608 P.2d 673, 685(Cal. 1980), the court stated that "the serving of a third party crosscomplaint will provide the governmental entity with an equally prompt notice of the
potential claim as would a nonjudicial notice of claim". Similarly in our case, the filing
of a claim in the form of a complaint upon the Attorney General gives an equally prompt
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notice of the potential claim as would any nonjudicial notice form of the claim.
In Ueroi v. University of Colorado, 713 P.2d 894 (Colo. 1986), the claimant filed a
complaint which contained the statutory notice elements. However, it was ruled not
adequate notice only because the copy of the complaint was not served on the
governmental entity. Presumably, if that complaint form had been provided to the
governmental entity, it would have been adequate notice.
III.
THE PURPOSES OF THE STATUTE HAVE BEEN MET IN THIS CASE
The answer filed by the State included a denial of the claim. Therefore, the
State's interest pursuant to the statute has indeed been served since an opportunity to
deny the claim was enjoyed and denial was included within the answer to the complaint.
The answer to the complaint was also given within one year after the loss occurred.
Wherefore, if the notice was defective, a denial of the claim has still been made prior to
the expiration of the time for making the claim.
The State has had the opportunity to engage in settlement discussions. An answer
of the complaint did not need to be filed, service on Utah Department of Transportation
not yet having occurred and the lawsuit still being in its early stages at the time of the
motion to dismiss. Also, the fact that an undertaking was not filed and a dismissal
without prejudice being mandated, opportunity to settle was still available.
This incident was one involving an avalanche during the winter months. If there
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was something to be corrected in the manner of avalanche control, the State received its
notice from the complaint form. By the mere nature of an avalanche, it is an isolated
incident that will not reoccur in the same nature and manner once the avalanche has
already happened. The State has had an opportunity to evaluate the claim and chose to
deny it by virtue of the answer to the complaint.
CONCLUSION
The dismissal should be one without prejudice since a dismissal without prejudice
for failure to file an undertaking is mandated and the form of service of the notice of
claim complies with the requirements of statute. Furthermore, the purposes of the statute
have been met with regard to the interest of the State.
DATED this ^

day of May, 2000.

Bryan/w/Cannon
Attorney for Plaintiff/Appellant

8

CERTIFICATE OF MAILING
I hereby declare that I caused to be mailed two true and correct copies, by regular
mail, of the foregoing APPELLANT'S REPLY BRIEF, this £
2000, to the following:

Brent A. Burnett
Assistant Attorney General
Jan Graham
Utah Attorney General
160 East 300 South, 6th Floor
P.O. Box 140856
Salt Lake City, Utah 84114

9

day of May,

